United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APPELLEE’S BR] 


IN THB 


United States Court of Appeals 

Fob ihb Disieict of CoLTmB*^ ^ 

Oittriet of Golumbta CtrcuU 

No. 11417 niEB NOV 24 1951 


BUTH A. DANIELS, Appellant 

V. 

HELEN B. SOUDEBS, Appellee 


CLERK 


\ -or- 


APPEAL FROM THE UNITED STATES COURT 

FOR THE DISTRICT OF COLUl 






J0H17 J. O’Bbien 

Hekby J. Sieoman 

216 Evans Building 

1420 New York Avenne, N. W. 

Washington 5, D. C. 

Attorneys for Appellee 


MTAYIA Tins, UW MllflTiai» 

•mvu* »• Y* 











statement of QaestkHis Presented 

1. The question is whether moving from the District of 
Columbia to Maryland showed an intent to abandon the 
District of Columbia as a residence. 

2. The question is whether a judge as trier of the facts 
abused his discretion in holding that an act of adultery was 
committed. 
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APPELLEE’S BRIEF 
Statement of Case 

Substantially as outlined by appellant. 

Sommary of Argrummit 

1 & 2. Since it appears that point involved in statement 
of points 1 & 2 are identical they will be considered together. 
The appellee met the residence requirements since she was 
a bona fide resident of the District of Columbia for many 
years. She filed her original complaint for limited divorce 
on Oct 11, 1949. The mere fact that she moved to Mary¬ 
land some months later does not divest of her domicile. To 
determine domicile intent is one of the main elements. The 
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appellee left the District of> Golnmbia with the thought in 
mind of returning to the District of Columbia as soon as 
possible. ' - 

3 . The evidence by which the act of adultery is proved 
is seldom direct When an adulterous disposition is shown 
to exist between the parties at the time of the alleged act, 
the mere opportunity, with comparatively slight circum¬ 
stances showing guilt will be sufficient to justify that crim¬ 
inal intercourse has actually taken place. This rule permits 
an inference of guilt. The question as to whether adultery 
was committed was for the trier of the facts. The judge 
had the opportunity to examine the witnesses, see their de¬ 
meanor and he was in an excellent position to determine 
whether he believed the witness and what transpired in the 
case. In the absence of an abuse of his discretionary 
powers this court cannot overrule the trier of the facts. 

4. The appellee was fully crossed examined about her 
residence. 


Argument 

1 & 2. To acquire a new domicile the intention must be 
bona fide and unequivocal. The fact and intent must occur. 
The person must remove himself without the intent of going 
back. It was incumbent upon the appellant to overcome the 
presumption of continued domicile in the District of Colum¬ 
bia. .. The appellee who was. served while in the District of 
Columbia and who entertain^ a counter claim in the Dis¬ 
trict of, Columbia Court surely would not ch^ge residence 
until the marital difficulties were cleared up. The assump¬ 
tion is that she would retain her District of Columbia resi¬ 
dence- until the litigation was at an end. - She testified that 
sHo intended the District of Columbia to be her legal resi¬ 
dence (J., A. ^). State vs. Scott, 86 N. E. 409. 
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The abandomnent or change of domicile is a proceeding 
of a very serious natnre and should not be taken lightly. 
In re Lezar Estate, 191 N. Y. S. 260. An established domi¬ 
cile is not lost merely by temporary absence therefrom or 
temporary residence elsewhere however long continned 
if the intent is to retain original domidde. Bnebehnan vs. 
Bnebehnan, 220 P. 404; Tnelle vs. Flint, 186 N. E. 222. 

t 

The presumption is in favor of an original domidle as 
against an acquired one. Beming vs. U; S. ex reh Ward, 37 
F. 2nd 818: 59 App. D. C. 188. 

Proof of domicile depends on whether all the facts and 
circumstances of the particular case taken together tend to 
establish it. Proof of change of domicile must be clear and 
satisfactory. Streaton vs. Abbott, 15 A. 2nd 906. 

3. Adultery may be established sufiicieutly by circum¬ 
stantial evidence, provided the circumstances adduced ex¬ 
clude every other reasonable hypothesis save the guilt of 
the accused. Comelison vs. State, 139 So. 572; Bichardson 
vs. State, 124 S. E. 77; State vs. Emnball, 146 P. 313. 

The act of sexual intercourse from the natural secrecy 
whidi attends it is usually to be proved by circumstantial 
evidence which is sufficient, if the circumstances are such 
as to lead the guarded discretion of a reasonable and just 
man to the condusion that the offense has been committed. 
Gill vs. State, 240 P. 1073. 

When an adulterous disposition is shown to exist be¬ 
tween the parties at the time of the alleged act, the mere 
opportunity with comparatively slight drcumstances show¬ 
ing guilt will be sufficient to justify that criminal inter¬ 
course has actually taken place. In the case at bar the 
judge took all the evidence into consideration sudi as Mr. 
Souders’ past illidt love affairs, and Mrs. Daniels' love 
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letter, their staying together night after night and very 
late, their constant associations together, their divers trips 
to Pennsylvania, the testimony of the detectives of the 
lights going on and off very late at night, the changing of 
Mr. Sonders’ clothes in Mrs. Daniels* apartment. The 
jndge had an opportnnity to examine the witnesses, see 
their demeanor and he was in an excellent position to de¬ 
termine whether he believed the witness and what tran¬ 
spired in the case. In the absence of an abuse of his dis¬ 
cretionary powers this court cannot overrule the trier of 
the facts. 

4. The Court did not abuse its judicial discretion in 
respect to the cross examination of the appellee. She was 
fully cross-examined (J. A. Z8, 39, 40, 41). Able counsel 
adduced all possible facts that would be material to the 
question of residence. 


Condnsioii 

For the foregoing reasons it is respectfully submitted 
that the judgment be affirmed. 

Respectfully submitted, 

JOHN J. O’BRIEN, 
HENRY J. SIEGMAN, 
Attorneys for Appellee, 
216 Evans Building, 
Washington, 5, D. C. 



